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FOREWORD

The Administrative Conference of the United States has prepared this guide to
assist presidential appointees in understanding and complying with federal ethics laws
during their government service. The Conference is an independent federal agency
established in 1964 and charged with recommending improvements to federal
administrative processes.

Reform of federal ethics laws usually focuses on tightening the statutes and
regulations governing federal officials’ actions. This is understandable because calls
for reform often arise following instances of public officials’ misconduct, and the
fastest and most visible response to such wrongdoing is to write new rules to prevent
a repetition of the particular conduct. A consequence of this reaction to particular
instances of misconduct is a "ratcheting up" of federal ethics restrictions.

Certainly there is need for continued review and, where appropriate,
strengthening of our ethics laws and their enforcement. But I suggest that that is not
enough. To quote Alexander Solzhenitsyn, "[a] society based on the letter of the law
and never reaching any higher fails to take advantage of the full range of human
possibilities."*  Most people knowledgeable about federal government operations
believe that federal officials will seek to conform their conduct to high ethical
standards, not merely the letter of the law, if those standards are known to them.

This requires focus on ethics education -- for new presidential appointees as well
as for departing government officials. Towards this end we asked Professor Robert
N. Roberts to prepare A GUIDE To FEDERAL ETHICS LAWS FOR PRESIDENTIAL
APPOINTEES. He has produced this guide, providing a brief introduction to federal
ethics laws and how they apply to specific situations a federal official may confront.
It should be viewed as a supplement to the official advice of designated agency ethics
officials and the White House Counsel’s Office.

The Administrative Conference also is currently studying various aspects of
federal ethics laws, including the Ethics in Government Act’s public financial
reporting requirements and the conflict-of -interest rules for federal advisory bodies,
with a view towards their improvement. Of course, we welcome your interest and
participation in our efforts to improve federal ethics laws and the administrative
process generally.

I want, finally, to take this opportunity to thank Richard Austin, Acting
Administrator of the General Services. Administration, and his staff for their support
in making this guide available.

Chairman
Administrative Conference of
the United States

*
A. Solzhenitsyn, A World Split Apart, in SOLZENITSYN AT HARVARD 3 (R. Berman ed. 1980).
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INTRODUCTION

This guide highlights the most common ethics problems executive branch
presidential appointees will face while serving in the federal government. It is hoped
that this discussion will help appointees to know when to seek out professional
assistance in determining whether federal laws and regulations prohibit proposed

conduct.

Although this guide discusses a number of criminal laws dealing with official
misconduct by executive branch officials, presidential appointees are much more
likely to find themselves in a controversy surrounding compliance with administrative
standards of conduct regulations. Prudent appointees, therefore, will become familiar
with their agencies’ standards of conduct regulations as well as the relevant criminal

prohibitions.

While the author is confident that the information and interpretations set forth in
the guide are generally current and accurate,” it is emphasized that this guide is not
an official source of interpretations of the relevant federal statutes, executive order,
and regulations. Moreover, a guide of this length cannot adequately anticipate and
answer the questions that may be presented by the myriad circumstances that may

confront executive branch officials.

Therefore, it is important to stress that the presidential appointee’s main source
of guidance on federal ethics laws will be the designated agency ethics official (or
"DAEO") in the agency in which the appointee serves. In addition, official
interpretations are issued by the United States Office of Government Ethics and the
United States Department of Justice in appropriate circumstances. Mention is made
throughout the guide of where the presidential appointee should turn when additional

advice is needed.

The officials responsible for managing the different elements of the executive

branch ethics program realize that all the restrictions and reporting requirements may

*The author wishes to thank Darrel J. Grinstead, Acting Associate General Counsel, Department of Health
and Human Services; Jane S. Ley of the Office of Government Ethics; David H. Martin, Esq., law firm of
Porter, Wright, Morris & Arthur and former Director of the Office of Government Ethics; James R. Richards,
Inspector General, Department of the Interior and member of the Conference's Special Committee on Ethics in
Government; and Seth D. Zinman, Associate Solicitor, Department of Labor for their helpful comments on
draft versions of the guide. In addition, Michael W. Bowers of the Administrative Conference staff provided
valuable assistance in producing this guide.



seem overwhelming to some entering the government. Nevertheless, all presidential
appointees have an affirmative duty to understand how ethics restrictions apply to
their official duties and their private lives. When appointees fail to familiarize
themselves with ethics statutes and regulations, they run a-risk of becoming embroiled
in misconduct controversies which may do serious damage to their personal
reputations and make it more difficult for them to perform their official duties.
Equally important, presidential appointees who fail to take sufficient time to learn the
restrictions may inadvertently contribute to the public perception that unethical

conduct is rampant in federal departments and agencies.



ParT ONE

Conpuct Prior To FEpERAL SErRvVICE AND THE WaITE Houst ETHics CLEARANCE
Process

The first contact most presidential appointees have with ethics regulations and
restrictions occurs when the White House or transition team considers them for an
appointment. Federal laws and regulations say nothing about ethics clearance
activities by a transition team or the White House staff. For instance, federal law
does not require someone being considered for a presidential appointment to provide

the transition team or White House detailed personal and financial information.

As a practical matter, however, someone will not be considered for an
appointment without first submitting detailed personal and financial information.
Pre-nomination or appointment clearance procedures thus constitute the first occasion
most individuals who ultimately accept high-level positions come face to face with
ethics laws and regulations. Because of the short amount of time between an election
and a new president taking office, it is often difficult to spend time explaining how
the pre-nomination clearance process relates to maintaining high standards of ethical

conduct in government.

The following discussion presents questions that the typical presidential appointee

might have with respect to the pre-nomination or appointment clearance process.

A. THE COLLECTION OF PERSONAL AND FINANCIAL INFORMATION,

What type of personal information will the counsel for a presidential transition or the
White House Counsel’s Office typically request as a condition of being considered for

a presidential appointment?

Recent presidential transitions and the White House Counsel’'s Office have
required prospective appointees to complete extensive personal qualifications
statements that require them to disclose detailed information on their employment
history, criminal and civil litigation history, and any other information that might

prove embarrassing to the appointee or the President. In addition, prospective



appointees are required to authorize a full field FBI background check and the release

of recent tax returns.

What financial information must a prospective appointee provide to a transition team
or to the White House Counsel’s Office?

Since the enactment of the public financial disclosure requirements of the Ethics
in Government Act of 1978, the White House Counsel has required prospective
appointees to complete a draft SF 278, the "Executive Personnel Financial Disclosure

Report."

How will the presidential transition and the White House Counsel’s Office use the
financial information collected to help prospective appointees to comply with

conflict-of-interest laws and regulations?

The financial information provided by a prospective appointee has proven
essential in working with individuals to resolve actual or potential conflicts between
their private financial affairs and their future responsibilities as high-level executive
branch officials. The most frequent serious potential problems involve the criminal
prohibitions against private supplementation of one’s government salary (18 U.S.C. §
209), and "self-dealing,” a term used throughout this guide to refer to participation in

matters affecting one’s financial interests (18 U.S.C. § 208).
B. CONFLICT-OF-INTEREST ANALYSIS AND REMEDIAL MEASURES

What is meant by the prohibition against supplementation of the government salary of

an executive branch officer or employee?

Congress in 1917 enacted a criminal law prohibiting anyone from giving anything
of value to an executive branch officer or employee with the intent of supplementing

his or her government salary. The law also prohibits an executive branch officer or



employee from receiving anything of value given with the intent of supplementing his
or her government salary. Congress enacted the prohibition on receiving private
supplements to prevent officers and employees from being unduly influenced by the

person providing the supplement.

The supplementation of salary prohibition is discussed more fully in Part Two

below.

What is meant by the prohibition against self-dealing?

Members of a transition team responsible for conflict-of-interest clearance or the
White House Counsel’s Office will look at the prospective appointee’s financial
holdings to determine whether the individual might have to take action with respect
to particular program areas in which the appointee has a financial interest. "Self-
dealing," as mentioned, is the short term used in this guide to refer to the taking of

such action by an executive branch official.

Such a detailed review of all prospective appointees’ financial affairs is made
necessary by the executive branch-wide self-dealing prohibition in Section 208 of
Title 18 of the United States Code. In addition, however, the conflict-of-interest
clearance staff will determine whether the appointee will be serving in a federal
department or agency whose employees are specifically prohibited from holding
specific types of financial interests (see Part Two below for examples of such
departments and agencies). Finally, the conflict-of-interest clearance will include a
determination of whether any financial interest of the nominee might violate the self-

dealing restrictions of Presidential Executive Order 11,222,

The application of these self-dealing provisions are discussed f ully in Part Two

below.

What is the most effective way to resolve most self-dealing problems?

Although Section 208 does not require divestiture of any financial interest, the
most effective way to resolve a potential financial self-dealing problem is for the

appointee to dispose of the problem interest or property.



Why might presidential appointees find it difficult to dispose of their financial

holdings to avoid conflicts of interest?

Many presidential appointees find it difficult to completely restructure their
financial holdings as a condition of entering government and, equally important,
divestiture of many types of property will create tax liability for a presidential

appointee,

What methods other than divestiture are available to resolve the potential Section 208
problems of a presidential appointee?

The entering into recusal agreements and establishing blind trusts have been used

most frequently to resolve potential self-dealing problems.

What is a recusal agreement?

A recusal agreement is simply a statement that the executive branch official will"
not participate in matters that may affect his or her financial interests or those of the

official’s spouse, other family members or business associates.

What kinds of problems are associated with entering into recusal agreements?

The most serious problem is keeping track of the official’s financial interests as
they relate to his or her responsibilities as a high-level presidential appointee. The
more extensive the financial holdings, the more difficult it is ensure that the official

does not participate in a matter which may affect his or her financial interests.



Can placing one’s financial holdings in a blind trust affect an executive branch

official’s liability under Section 208 and other self-dealing prohibitions?

Yes, but the extent of the effect on an official’s liability depends upon the type
of blind trust established. Federal law provides for the establishment of either a
Qualified Blind Trust or a Qualified Diversified Blind Trust. Use of either type of
blind trust requires compliance with the Ethics in Government Act’s strict
requirements for the establishment of such trusts. If those requirements are met, the
official may be allowed to participate in some matters even if the participation has

the effect of increasing the value of the assets of the trust.

What is the difference between a Qualified Blind Trust and a Qualified Diversified
Blind Trust?

The major difference involves the immediate treatment of assets placed in the
blind trust for purposes of conflict-of-interest law compliance. Assets placed in a
"qualified blind trust" are treated as interests of the official for purposes of requiring
recusal until the trustee notifies the official that the trustee has disposed of the assets.
In contrast, as soon as assets are placed in a "diversified blind trust" the assets are

deemed to not be financial interests of the official.

Why does the "qualified diversified" blind trust provide immediate immunity from
self-dealing prohibitions and the "qualified” blind trust not?

The requirements for the establishment and approval of a qualified diversified
blind trust are much stricter with respect to the type of assets that can be placed in
the trust and the types of assets that the trustee can acquire during the duration of
the trust. The most important requirement for a qualified diversified trust is the
diversified portfolio requirement (see 5 CFR § 734.404(b)(2)). In addition, assets

placed in qualified diversified blind trust must eventually be divested.



Is the establishment of a blind trust the best solution to Section 208 and other self-
dealing conflict-of-interest problems?

There is no simple answer to this question. Blind trusts have the principal
advantage of permitting the trustee to participate in a wide variety of financial
transactions without the officer or employee having constantly to worry about
violating self-dealing prohibitions. Consequently, many officials find that
establishing blind trusts makes it easier for them to perform their official duties. On
the other hand, the official must give up day-to-day control over investment
decisions to an independent trustee to take advantage of the blind trust provisions of

the Ethics in Government Act.

C. PUBLIC FINANCIAL DISCLOSURE BY PRESIDENTIAL APPOINTEES

When must a prospective presidential appointee file a public financial disclosure

statement under the Ethics in Government Act?

A nominee to a position requiring Senate confirmation has up to five days from
the date of transmittal of the nomination from the President to the Senate to file the
required SF 278 form with the Office of Government Ethics. An individual can file
prior to nomination once the President has announced an intent to nominate the
individual to such a position. Other presidential appointees have thirty days after
assuming office to file their completed disclosure statements with their designated

agency ethics official.

Are there special procedures to help a nominee to a position requiring Senate

confirmation meet the short deadline for filing their disclosure statement?

The Office of Government Ethics has established expedited filing and review
procedures for individuals appointed by the President and subject to confirmation by
the Senate. These expedited procedures are part of the Office’s regulations

implementing the public financial disclosure requirements of the Ethics in



Government Act. (See 5 CFR Part 734.) The practice for presidential nominees is as

follows:

Usually before the nomination is formally sent to the Senate, the White House
Counsel’s Office requires the nominee to complete the SF 278 form. After reviewing
the form for accuracy, the White House Counsel will transmit the form to the Office
of Government Ethics, and at the appropriate time, the Office will forward the form
to the designated agency ethics official (DAEQ) of the department or agency where
the nominee will be serving. The DAEO then conducts an independent review of the
SF 278 to determine if any conflict-of-interest problems appear on the face of the
statement. If the DAEO concludes that there are no conflicts of interest under
applicable statutes and regulations, the form is forwarded to the Director of the
Office of Government Ethics for another independent review. If the Director of the
Office of Government Ethics finds no conflicts of interest, the statement with a

certification of compliance is forwarded to the appropriate Senate committee.

What impact does the certification by the DAEO and the Director of the Office of
Government Ethics have on an appointee’s liability for noncompliance with applicable

reporting requirements under federal statutes and regulations?

The Ethics in Government Act provides for stiff civil penalties for
noncompliance by a nominee who provides incomplete or misleading information (5
US.C. App. § 204). Review or clearance by the White House Counsel’s Office, the
appointee’s designated agency ethics official, and/or the Office of Government Ethics

does not alter that obligation.



D. SENATE CONFIRMATION AND ETHICS CLEARANCE

What are the major differences between ethics clearance procedures prior to
nomination and those conducted by the Senate committees responsible for reviewing

the qualifications of nominees?

The clearance activities are regarded as separate by the White House and the
Senate committees. Typically Senate committees will not rely upon information
provided by the White House but will instead require a nominee to provide detailed
personal and financial information. The Senate committees’ forms and requirements

vary depending on the agency in which the nominee will serve.

Will Senate committees independently check the background of nominees where the
White House or the transition office already has completed a background check
before making a formal nomination?

The transition office and the White House generally do not give Senate
committees access to the information they have gathered about a prospective nominee.
This occasionally leads to a full background investigation by a Senate confirmation
committee. More typically in recent years, the Executive Office of the President and
the chairman of the confirmation committee will negotiate procedures and conditions
under which the report of the FBI's field investigation is revealed to the committee

chairman, the ranking minority member and, sometimes, others on the committee.

Also, since the passage of the Ethics in Government Act, Senate committees have
relied heavily on review of the SF 278 forms by the appropriate agency DAEQO and
the Office of Government Ethics to determine whether the nominee has resolved any
conflict-of-interest problems. In fact, Senate committees as a general rule will not
proceed until the Director of the Office of Government Ethics has informed the
committee that a review of the disclosure statement has determined that no conflicts

of interest exist under applicable statutes and regulations.

10



What other information will the Director of the Office of Government Ethics forward
to the appropriate Senate committee along with the approved public financial

disclosure form?

The Director of the Office of Government Ethics typically will forward copies
of, or discuss in its opinion letter, any agreements the prospective nominee has made
to resolve any actual or apparent conflicts of interest. This includes agreements to
establish blind trusts, to divest particular assets, or to recuse himself or herself from

participation in particular matters.

11



ParT Two

OrriciaL ConpucT Anp Tre PusLic TrusT

The greatest number of official conduct problems involve instances where
questions are raised regarding whether government officials have used the power of
their office to further their own financial interests or the interests of individuals and
organizations that have a direct stake in the formulation and implementation of
official policy. Consequently, federal statutes and regulations deal with both actual

use of positions for private gain and the appearance of preferential treatment.

A. PROHIBITION AGAINST SUPPLEMENTATION OF FEDERAL SALARY

May executive branch officials seek outside compensation for their government
service, and may private parties voluntarily supplement the salaries of executive
branch officials to enable them to perform their official duties without worrying

about financial pressures?

Section 209 of Title 18 of the United States Code prohibits private
supplementation of the salaries of executive branch officers and employees. The
statute makes it.a criminal offense for anyone to offer or accept anything of value
with the intent of supplementing the salary of an executive branch officer or

employee for the performance of official duties.

Does the supplementation of salary prohibition apply only to supplements given after
an individual becomes an executive branch official?

If the presidential appointee receives a payment or other supplement prior to
entering federal service, it would constitute a violation of Section 209 if the payment
were made to ease the transition of the individual to government service. A payment

made for past contributions to a particular organization would not violate the

12



supplementation prohibition, however. The legality of lump-sum payments made to
appointees prior to their entering government service depends upon the circumstances

surrounding the payments.

When would a severance payment made by an employer to an individual who has
accepted a presidential appointment violate the supplementation of salary prohibition
of Section 209?

The legality of severance payments made to employees who enter the federal
government depends upon the circumstances in which they were made. As a general
rule, the Department of Justice and the Office of Government Ethics have found that
payments made for past services rendered to an employer do not violate the
supplementation of salary prohibition. However, the employer’s statement that the
payment was made because of past services is not in itself sufficient to establish that
the payment was made for past services. The Department of Justice and the Office

of Government Ethics also will look at the employer’s history of severance payments.

Does the supplementation of salary prohibition require executive branch officials to
cease participation in employer-sponsored stock option, pension, retirement or other

employer benefit plans after they enter the federal government?

Section 209 exempts from its coverage bona fide pension, retirement, health

insurance, or other welfare benefit plans.

Which government officials have the authority to determine whether continued

participation in an employer benefit plan falls within the bona fide exception?

Pursuant to a memorandum of understanding with the Department of Justice, the
Office of Government Ethics has authority to issue rulings regarding the applicability
of the Section 209 bona fide employer benefit plan exception. The appointee’s
designated agency ethics official will address the issue first in his or her initial

review of the SF 278, in close consultation with the Office of Government Ethics.

13



The Office of Government Ethics can also work on the issue with the White House

Counsel’s Office prior to the individual’s nomination.

Does continued participation in a bona fide benefit plan operated by a former
employer raise any other potential conflict-of-interest problems for a presidential

appointee?

Even though Section 209 exempts an executive branch official’s continued
participation in a bona fide benefit program, the benefits received are treated as the
financial interests of the official for purposes of determining whether the official has

a conflict of interest in a particular matter.

Does Section 209 permit a former employer to pay the relocation expenses of an
employee entering the federal service or to help the employee by letting him or her

make use of the employer’s relocation services?

In all likelihood, the use of a relocation service provided by a former employer

would violate the prohibition against supplementation of salary.

B. BRIBERY AND ACCEPTANCE OF ILLEGAL GRATUITIES

Section 201 (a)-(b) of Title 18 of the United States Code contains prohibitions on
bribing federal officials and Section 201 (c) of Title 18 prohibits the acceptance of an
illegal gratuity.

What are the elements of the federal bribery offense?

The federal bribery statute prohibits any public official from accepting anything

of value "corruptly” in return for being influenced in their performance of any act.

14



What is an illegal gratuity and what is the difference between accepting an illegal

gratuity and accepting a bribe?

Section 201 (c)(1)(B) of Title 18 of the United States Code makes the acceptance

of an illegal gratuity, or tip, a lesser included offense under the federal bribery

statute.

There are two major differences between the illegal gratuity and the bribery
prohibition. In contrast to the bribery provision, the illegal gratuity provision does
not require proof of "corrupt intent" on the part of the government official who
receives something of value. In addition, the illegal gratuity prohibition does not
include a quid pro quo requirement. In other words, it would be a violation of the

illegal gratuity statute if the official knew he was receiving the thing of value

because of past performance of official duties or in anticipation of future

performance.

C. ACCEPTANCE OF GIFTS, GRATUITIES, ENTERTAINMENT AND TRAVEL EXPENSES

RELATED To THE PERFORMANCE OF OFFICIAL DUTIES

As part of their official duties, presidential appointees frequently must meet with
the representatives of organizations that are regulated by or that seek business with
the agency in which they serve. Furthermore, the private hosts may believe that it is
proper and customary to pay the costs associated with visits, inspections, negotiations,
or conferences attended by the appointee. Federal law, however, sharply limits the
ability of federal officers and employees to accept such items of value from private

sources.

15



What restrictions does federal law place on executive branch officials with respect to
accepting gifts, gratuities, entertainment, meals, lodging, free recreation and other
items of value from private individuals and organizations while conducting official

business?

First, the General Accounting Office has ruled that any executive branch
employee’s expenses incurred incident to the conduct of official business are
chargeable to an agency’s appropriation unless the agency has statutory authority to
accept gifts. More importantly, Executive Order 11,222 and implementing
administrative regulations generally prohibit executive branch officers and employees
from soliciting or accepting any such gifts or items of value from individuals or

organizations that are regulated by or seek to obtain business from their agencies.

Travel expenses of executive branch officials may be paid by outside sources
only in limited circumstances because acceptance often turns on an agency’s statutory
authority to accept gifts or other statutes. Therefore, all offers to pay an official’s

travel expenses should be approved in advance by the official’s agency.

May an executive branch official accept any items of value from private individuals

and organizations that deal with the official’s agency?

Executive Order 11,222 contains an exception for "food and refreshments
available in the ordinary course of a luncheon or dinner or other meeting or on
inspection tours where an employee may properly be in attendance." (Section (b)(2)).
However, most federal departments and agencies have issued regulations that
narrowly interpret this exception. Therefore, presidential appointees should review
their agency’s standards of conduct regulations on this point and, if necessary, contact

their designated agency ethics official for guidance.

16



D. REecerpT OF HONORARIA

May a presidential appointee accept. honoraria from organizations that have a policy

of providing honoraria to speakers or other participants in their programs?

Executive branch officials can rarely accept an honorarium because of a
combination of statutory and administrative standards of conduct prohibitions.
Acceptance of any honorarium should be approved in advance by the appointee’s

designated agency ethics official.

What restrictions govern the receipt of honoraria by executive branch officials?

As discussed above, Section 209 of Title 18 of the United States Code restricts
the private supplementation of executive branch officials’ salaries. Section 209 may

prohibit the receipt of an honorarium.

In addition, Executive Order 11,222 generally prohibits executive branch officers
and employees from accepting any honoraria where (1) their participation involves
use of non-public information, (2) the subject matter of the participation involves the
day-to-day official responsibilities of the appointee, Or (3) the source of the
honoraria has business dealings with the appointee’s agency. The White House
Counsel’s Office also has been cautious in allowing acceptance of honoraria by high-

level presidential appointees.

Other restrictions are Section 4411 of Title 2 of the United States Code, which
prohibits executive branch officers and employees from accepting any honoraria in
excess of $2,000, and the federal law limiting the outside earned income of
presidential appointees to 15% of their government salary during any calendar year

(see discussion of outside earned income in Part Three below).

17



E. SELF-DEALING

There are three types of "self-dealing" prohibitions of which a presidentia]
appointee needs to be aware. First, Section 208 of Title 18, United States Code,
prohibits an éxecutive branch official from taking action with respect to particular
matters in which the official, his or her Spouse, minor children, business associates or

specific statute or regulation from holding certain types of financial interests, Third,

Executive Order 11,222 containg an executive branch-wide self-dealing provision

create actual or apparent conflicts of interest.

What impact does Section 208 have on the performance of official duties by executive
branch officials? )

official’s Spouse, minor children, business associates and certain other entities. It

makes no difference whether these interests are helped or harmed by the official’s

18



Even though Section 208 does pot require the divestiture of any financial interest, are
there circumstances where divestiture Orf establishment of 2 blind trust is a better

remedy than disqualification for handling a particular matter?

Presidential appointees who have extensive financial interests whose value may
frequently be affected by their participation in agency matters may find that recusals
prevent them from effectively discharging the duties of the position to ‘which they

have been appointed.

Equally important, appointees who hold a large number of financial interests that
may create conflict-of -interest problems may find that it is difficult as a practical
matter to ensure that they disqualify themselves from participation in matters where

participation would violate Section 208’s self-dealing prohibition.

In such circumstances, divestiture or a blind trust may be the preferred remedy
for avoiding participation in particular matters in which the official, family members,

or business associates and other covered entities have a financial interest.

Does Section 208 contain a de minimis provision or threshold below which it does not

apply?

Section 208 does not contain a de minimis or threshold requirement. In other
words, the amount or value of financial interests held by executive branch officials
has nothing to do with the requirement that they disqualif'y themselves from

participation in matters in which they hold a financial interest.

Does Section 208 provide for any waivers which would permit an executive branch

official to participate in matters in which he or she has a financial interest?

Section 208 provides for two statutory waivers. First, an appointee’s agency of
other appropriate quthority may, on a case-by-case basis, waive the provisions of
Section 208 for financial holdings of an official or employee if it is determined that
the financial interest is "not soO substantial as to be deemed likely to affect the

integrity of the services which the Government may expect from the particular

19



inconsequential to affect the integrity of the Government officers’ or employees’

services."

How frequently are Section 208 waivers granted?

The frequency of waivers varies among agencies, depending in part on the types
of programs they administer, Ap appointee should ask his or her designated agency
ethics officijal about the availability of waivers by the agency in which he or she wil]

be serving,

Federal Statutes and regulations require officers and employees in several
agencies to divest themselves of certain financia] interests upon accepting positions in
those federa] departments and agencjes, For example;

1) Supervisory employees in the Department of Energy cannot hold financial
interests in oil, coal or gas concerns (42 US.C.§ 7212);

(4) all Nuclear Regulatory Commission employees are prohibited from holding

Securities of C¢ompanies which manufacture or sell nuclear Teactors (10 C.FR. §
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How does the self-dealing prohibition in Executive Order 11,222 differ from the
statutory self-dealing prohibition?

The regulations implementing the self-dealing prohibition of Executive Order
11,222 state that an executive branch officer or employee may not "have a direct or

indirect financial interest that conflicts substantially, or appears o conflict

substantially with his Government duties and responsibilities," 5 CFR. § 735.204
(emphasis added). Thus, 2 major difference between the statute and the executive
order -- not only with respect to self-dealing, but as 2 general matter -- is that the
executive order authorizes regulation to prevent not just actual conflicts of interest,

but also the appearance of conflicts of interest.

For this reason, federal departments and agencies have broad authority to order
their officials and employees tO divest themselves of specific financial interests if
those interests conflict or appear to conflict substantially with their official duties and

responsibilities.

Other differences between 5 C.F.R. § 735.204 and Section 208 are that Section
208 does not have 3 de minimis requirement and Section 735.204 requires a
determination of the existence of a substantial conflict, or the appearance of a
substantial conflict, between the financial interests of the employee and his or her

government duties and responsibilities.

Who has responsibility for determining whether a substantial conflict of interest exists
under Section 735.204?

The Office of Government Ethics is the lead agency for interpreting federal
standards of conduct regulations. However, the Office traditionally has deferred to
agencies with respect to application of Executive Order 11,222’s self -dealing

prohibition to specific interests of their employees.
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F. MISuUsE or GOVERNMENT PROPERTY

the misuse of
government pProperty,

under Executive Order 11,222, aj1 federal

trative regulations directed at preventing the

In addition,
departments and agencies have adminis

misuse of government property.

0 the misuse of government property by executive
branch officials?

The criminal Statutes include the following:
(1) theft of government property (18 U S.C. § 641);

(2) misuse of the franking Privilege (18 US.C. § 1719);

(3) prohibition against counterfeiting and forging transportation requests
(18 US.c. § 508);

(4) retention of money not author

ized to be received
(18 US.cC. § 643);

papers (18 US.C. § 2071);

(6) taking or using papers relating to clajms against
the United States (18 US.C. § 285); and

(7) lobbying with appropriated Mmoneys (18 U.S.C, § 1913),
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Where can 3 presidential appointee obtain more information about the federal

criminal statutes dealing with the misuse of government property?

A presidential appointee should consult initially with the designated agency ethics
official of his or her department OT agency. The Department of Justice is the
appropriate authority if additional information 1s needed on the scope of the criminal

prohibitions dealing with the misuse of government property.

Are there any administrative regulations dealing with the misuse of government

property by executive branch officials?

Section 735.205 of Title 5 of the Code of Federal Regulations specifically
prohibits executive branch officers and employees from misusing government
property. The regulation states that "[a]n employee shall not directly or indirectly
use, or allow the use of, Government property of any kind, including property leased

to the Government, for other than off icially approved activities."

Who has responsibility for determining whether something is an nofficially approved

activity?”

The agency in which the appointee serves.

What are the most common situations that lead to charges that government officials

have misused government property?

The two most common types of misuse of government property involve the use
of government cars for private purposes and use of the federal telephone system
(FTS) to make long distance calls for private purposes. Other frequent problems

involve government reimbursement of travel expenses not related to the performance
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What accounts for the persistence of problems associated with reimbursement of the
travel expenses of éxecutive branch off icials?

To avoid the appearance of scheduling public business to permit an official to
éngage in private activities, it s prudent for executive branch officials to generally
avoid Coordinating private business and pleasure activities with the performance of

public business, However, where public and private business ig combined, the

Are any problems created when a presidentia] appointee €ngages in partisan political
activities while on official business trips?

Although the Hatch Act generally does not limit presidentia] appointees’
participation jn partisan politica] activities during thejr government service,
appointees must be carefui not to use government personne] who are covered by the
Act or 4gency resources to further such purposes. Consequently, problems may be

created when a presidentia] appointee undertakes political activities on trips paid for
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by their agency. To prevent this, the White House Counsel’s Office has provided
agencies in the past with guidance on the advance allocation of travel costs and
expenses between the official business and political activities. Where the dominant

purpose of a trip is political, all costs typically are paid by the political committee.

G. Misust OF GOVERNMENT INFORMATION

In recent years there has been increased concern Over the use of government
information by executive branch officers and employees for private purposes. This
concern is related to the fact that individuals and organizations with access 1O inside
government information may have an unfair advantage in competing for government

contracts, investing in financial markets, or participating in government proceedings.

What criminal statutues prohibit misuse of government information by executive

branch officials?

Criminal statutes prohibiting the misuse of government information include the

following:
(1) 18 US.C. § 798 (a} (a crime to disclose classified information);
(2) 18 US.C. § 1905 (a crime to disclose confidential information);

3) 18 US.C. § 285 (federal employees prohibited from taking or using papers

relating to a claim against the United States); and

(4) 18 US.C. § 1902 (a crime to disclose federal crop information).

Which government officials have responsibility for interpreting and enforcing the
criminal statutes dealing with the unauthorized release and use of classified and

confidential inf ormation?

The Criminal Division of the United States Department of Justice and the United

States Attorneys have the responsibility of interpreting and enforcing all criminal
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statutes dealing with the misuse of government informatjon by private citizens and

executive branch officers and employees.

general ethics laws or regulations directed at the official conduct of executive branch
officials?

Executive Order 11,222 containg the following general ethical proscriptions that
apply to all executive branch officers and employees: "An employee shall avoid any
action, whether or not specifically prohibited by this subpart, which might result in,
Or create the appearance of:

-~ Using public office for private gain;

-- Giving preferentia] treatment to any person;
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-- Impeding Government efficiency or economy;
-- Losing complete independence or impartiality;
-- Making a Government decision outside official channels; and

-- Affecting adversely the confidence of the public in the integrity

of the Government.

Have the Office of Government Ethics or individual federal departments and agencies
issued regulations interpreting Executive Order 11,222°s general official integrity

rules?

All federal departments and agencies have issued fairly detailed rules regarding
using public office for private gain as part of their self-dealing standards of conduct.
Despite some continuing debate over whether the general executive order provisions
are self-executing, the general consensus is that agencies may take, and the Office of
Government Ethics may recommend, disciplinary action based on the general conduct

rules.

What standard is used to determine whether an executive branch official has violated

one of the general standards of conduct prohibitions?

In the case of Special Counsel v. Jeannette E. Nicholas, 36 M.S.P.R. 445 (March
29, 1988), the Merit Systems Protection Board held that when considering whether the
conduct of an executive branch employee had created the appearance of impropriety,
"fundamental fairness precludes disciplining an employee for conduct unless he or she
should have known it would appear improper to a reasonable observer under the

circumstances."

Of course, this is a legal test for disciplining executive branch employees
generally. Other considerations may apply to alleged misconduct involving

presidential appointees.
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Where can an executive branch official obtain assistance in interpreting the scope of -
the six general prohibitions?

The 1988 Office of Government Ethics Reauthorization Act states that the
Director of the Office of Government Ethics has authority to "provide such advice to
such officers and employees as the Director considers necessary to ensure compliance
with rules, regulations, and Executive orders relating to conflicts of interests or
standards of conduct." Section 402 (FX2)(A)i). However, the Office of Government
Ethics may continue to give federal departments and agencies the responsibility for

interpreting the scope of the general prohibitions.
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ParT THREE

OrriciAL DuTies AND PRIVATE RELATIONSHIPS

A presidential appointee’s relationships with private friends and associates 1S
complicated by the common publi'c perception that it takes good inside government
contacts to get things done. Therefore, presidential appointees can expect attempts by
private persons to use them to cut through red tape or to obtain access to other
decisionmakers on behalf of their private interests. These efforts often are made in
ignorance of the ethical restrictions that apply to presidential appointees rather than
with a corrupt intent. Additionally, the knowledge that presidential appointees
exercise great discretion plays a major role in focusing public scrutiny on their

private as well as public lives.

Thus, it is important that presidential appointees acquire a working knowledge of
the ethics-related restrictions that apply to their off-the-job as well as their on-the-
job conduct. This will assist them in responding to requests for and offers of
assistance. The following discussion examines some of the most common off-the-job

conduct problems experienced by presidential appointees.

A. RECEIPT OF GIFTS AND OTHER ITEMS OF VALUE UNRELATED To OFFICIAL
DUTIES

Does current law restrict the receipt of gifts or items of value by a presidential

appointee if they are unrelated to the performance of specific governmental duties?

All federal departments and agencies have regulations restricting the receipt of
items of value by their employees, even where strong evidence exists that the items
were not connected with past or future official actions of the employee. These
restrictions are designed to prevent the appearance that an officer or employee might

be unduly influenced by the receipt of the items of value.

In addition, Congress has prohibited federal officers and employees from

accepting gifts of more than minimal value from a foreign government (5 US.C. §
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7342(c)); made it a criminal offense to accept certain gratuities under the federal
bribery statutes (as discussed in Part Two above); prohibited the supplementation of
one’s federal salary (18 U.S.C. § 209); and prohibited the receipt of direct or indirect

compensation for certain representation before federal agencies (18 U.S.C. § 203).

What types of items are covered by the current prohibitions against acceptance of
gifts?

Generally, an executive branch officer or employee may not accept anything of
value from a prohibited source, meaning anyone who conducts or seeks to obtain
business with his agency: whose operations or activities are regulated by his agency;
or whose interests may otherwise be substantially affected by the performance or
nonperformance of the officer’s or employee’s official duties. Section 735.202 of
Title 5 of the Code of Federal Regulations. These rules apply to gifts and
entertainment related to official business and to gifts and entertainment that are
entirely unrelated to specific governmental business but which may still create the

appearance of a conflict of interest.

Does Section 735.202 place the burden on executive branch officers and employees to
determine whether the source of an item of value falls within the two categories

listed above?

All officers and employees have a responsibility to determine whether the source
of the item of value has, or is seeking to obtain, contractual business or financial
relations with the employee’s agency, or conducts operations or activities regulated by

the employee’s agency.

Does Section 735.202 apply even though the officer or employee does not have any

responsibility for taking actions on matters of interest to the source of the gift?

Section 735.202 is not position-specific.
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B. REIMBURSEMENT OF TRAVEL-RELATED ExPENSES UNRELATED To OFFICIAL

DUTIES

What restrictions exist with respect to private reimbursement of the travel and
entertainment expenses of presidential appointees that are not related to the

performance of official duties?

As explained in Part Two above in connection with the conduct of official
business, travel expenses of executive branch officials may be paid by outside sources
only in limited circumstances because acceptance often turns on an agency’s statutory
authority to accept gifts or the provisions of other statutes. Therefore, acceptance of
all offers to pay an official’s travel expenses should be approved in advance by the

agency.

Do federal statutes and standards of conduct regulations prohibit private sources from
reimbursing the travel-related expenses of a spouse who travels with the executive

branch official?

Federal regulations which restrict the receipt of items of value from individuals
and institutions with an interest in the actions of government officials treat the
receipt of items of value by a spouse or minor child as if they had been received by

the official.

C. OUTSIDE AcTIVITIES OF PRESIDENTIAL APPOINTEES

May presidential appointees supplement their government salaries by pursuing outside

employment opportunities?

The practical result of the combination of criminal statutes, administrative
standards of conduct, prior policies of the White House Counsel’s Office, and the

statutory outside earned income limitation is that outside employment opportunities

31



are severely restricted for executive branch officials. The restrictions on executive
branch officials who are not presidential appointees subject to Senate confirmation

are less onerous than for those who are,

What are the principal criminal statutes that limit the outside activities of executive
branch officials?

Noncompensated assistance js permitted in only very limited circumstances.
Section 205 of Title 18, United States Code, contains a general prohibition on federal

employees in any branch of the government from acting as agent or attorney for
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interest. However, Section 205 does allow 2 federal officer Of employee tO represent
another person, without compensation, in a disciplinary, loyalty or other personnel

matter.

How can the presidential appointee determine whether requested assistance oD behalf

of a private party would constitute 2 violation of these criminal laws?

Because of the seriousness of these offenses, 2 presidential appointee who 18
asked to represent of intervene On pehalf of a private party with respect to 2 matter
pefore the government should not act on the request until the proposed action is
cleared with appropriate ethics off icials. These matters should initially be handled by
the designated agency ethics official. Howevel, only the Office of Government
Ethics or the Department of Justice has quthority 10 issue binding advisory opinions

on these criminal conflict—of _interest statutes.

What are the applicable administrative regulations dealing with the outside activities

of presidential appointees?

The general regulations implementing Executive Order 11,222 and adopted in
some form bY almost all federal departments and agencies provide that an executive
branch employee shall not engageé in outside activity not compatible with the full and
proper discharge of the employee’s official duties and responsibilities. This includes
outside activities that may create an actual or apparent conflict of interest and outside
activities which tend to impair the employee’s mental or physical capacity to perform

their duties and responsibilities in an acceptable manner.

Section 202 of Executive Order 11,222 states that an executive branch employee
shall not engage in any outside employment, including teaching, lecturing, Of Writing
which might result in a conflict, or an apparent conflict, between the private interests
of the employee and his official government duties and responsibilities. Section
735.203 of Title 5 of the Code of Federal Regulations expands upon this restriction
by prohibiting all federal employees from engaging in teaching, lecturing, OT writing,
with or without compensation, that involves govemment information not qvailable to

the public unless the agency head quthorizes the use of such information.
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Almost 3] federa] departments and agencies have established policies regarding
outside activities or eémployment by their e€mployees. These Sometimeg vary from the
genera] regulations implementing Executive Order 11,222, Consequently, any
€xecutive branch official considering outside activities should consult with hjs or her



other investments) of executive

the unearned income (i.e., interest, dividends or

branch off icials.

Does federal law require the reporting of outside income on the official’s public

financial disclosure statement?

and the exact amount of all

ting of the sources of
ome over $100 by category

Yes. It requires the repor
sources of all other inc

earned income over $100 and the

or amount.
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RESTRICTIONS RELATED To Txr POST-GOVERNMENT SERvICE ACTIVITIES Or
PRESIDENTIAL APPOINTEES

1988, likely Caused some uncertainty apoyt the Post-government service restrictions
that wij] apply to incoming presidentia] appointees, However, until the Congress acts
on new legislation, the current restrictions apply.  Thijs section provides 3 brief
overview of the restrictions op the activities of €xecutive branch officials after they

leave government service,

What are the major restrictions related to the POst-government service activities of
€xecutive brancp officials?

The generaliy—applicable, Post-government service requirements fall into three

categories. First, Section 208 of Title 18 of the Uniteq States Code specificaiiy

particular matter that might involve 5 brospective employer during the course of
negotiations about future employment, Second, the publjc financia] disclosure

Acquisition Improvement Act of 1986 imposed New  restrictions and reporting
réquirements on  high-Jeve] Defense Department officials and major defense
contractors (see, e8., 10 US.C. §§ 2397b, 2397¢.)
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ENT AND DISQUALIFICATION

A. NEG OTIATION For FUTURE EMPLOYM
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8overnment Service, This requirement would apply to aj high-Jeve] presidentja]
appointees,

Department of Defense Civilian and uniformed officers to annually repor¢ their pogt-
80vernment service activities to the Department of Defenge, In addition, Section 612
of Title 22 of the United States Code requires anyone acting ag ap agent of gz foreign
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What in general are the provisions of Section 2077

Section 207's restrictions deal with two general types of post-government service
representation activities of former executive pranch officials. Sections 207(a), (b) and
(b)(i1) are "switching sides" prohibitions -- they prohibit former off icials from
representing parties, other than the United States, pbefore the federal government with
respect to matters in which they had some involvement while in government.
Congress enacted these prohibitions to deal with the perceived problem of former
officials’ making use of non-public information to try to influence government
actions for the penefit of their clients. Section 207(2) contains 2 life-time prohibition
on representation with respect to certain specific matters in which the former official
worked; Section 207(b) contains a two-year prohibition with respect 10 certain matters
that were under the former official's responsibility while in government; and Section
207(b)(i1) contains 2 limited two-year prohibition on aiding and assisting the

representation of others in certain specific matters.

In addition to these switching sides provisions, Congress in 1978 added to Section
207 a one-Yyear, no-contact prohibition that applies 10 senior executive branch
officials. Congress enacted this wcooling-of f" period because of the belief that former
senior government officials can exert undue influence on decisionmakers regardless of

their previous involvement in particular matters.

What type of post—government service activity does Section 207(a)’s tife-time bar

cover?

Section 207(a) prohibits all former executive branch officers and employees from
representing anyone with respect to 2 particular matter involving specific parties in
which the former official participated personally and substantially while in
government and in which the United States has an interest. The bar covers any
knowing communication of contact made with the intent to influence the decision in

such a matter.
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Does the two-year official responsibility bar treat the rendering of assistance in the

same manner as the life-time bar?

ves. The two-year official responsibility bar does not prohibit aiding and
assisting that does not involve direct representation or communication involving 2

covered matter.

How does Section 207(b)(ii)’s two-year aiding and assisting by personal presence bar

differ from the life-time and the two-year off icial responsibility bars?

Section 207(b)(ii) has the narrowest reach of all four of Section 207’s post-
government service activities prohibitions. It provides that for a two-year period
after leaving government, 2 former senior executive branch official may not aid or
assist in the representation of another person by personal presence pefore the
government on any particular matter in which he or she could not act as the person’s
actual representative because of his or her prior participation in the matter while in
government. In effect, this is a very limited aiding and assisting prohibition that

applies only to senior government officials.

which executive branch officials are "senior officials" for purposes of Section

207(b)(ii)’s two-year aiding and assisting by personal presence bar?

All Executive Level civilian officials and members of the uniformed services in
grade O-9 are automatically wsenior officials.” In addition, Congress gave the Office
of Government Ethics the responsibility for designating as nsenior officials" other
executive branch positions involving significant decisionmaking oOf supervisory
responsibility. The Ethics in Government Act, however, limits the pool of possible
designated positions to GS-17 or equivalent positions, members of the Senior
Executive Service, and the ranks of 0O-7 and O-8 in the uniformed services. The

Office of Government Ethics reviews the designations annually.
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What are the Provisions of Section 207(c)’s one-year no-contact bar?

Why does the statute prohibit Tepresentation or Communication with respect to
entirely new matters?

Proponents of the one-year no-contact bgr believe that unfairness, Or at least the
appearance of preferentia] treatment,

lobby their former agencies, Arguably, former senior officials have 3 much easjer
time gaining access to key decisxonmakers than other persons. A cooling-off ‘period,
therefore, reduces the influence that former officials bring to bear On current
officeholders,

Are any types of matters or Communicatiopg not covered by the one-year no-contact
period?

Yes. Section 207(c) éxempts the furnishing of scientifijc and technijcg]
information if it is provided through approved procedures; participation by a former
official jf the agency head determines that the national interest necessitates the
former official’s participation; and Communicationg on behalf of state or Jocg]
governments, non-profit hospita] Or medical research Organizations, and educationa]
institutions, The Office of Governm_ent Ethics alsg has interpreted Section 207(c) to
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If a former senior executive branch official worked in 23 subunit of a large
department or agency, would the one-year po-contact bar prohibit him or her from

representing another person before all subunits of the department or agency?

Not necessarily. Congress recognized that some federal agencies are 30 large that
those working for 2 separate component or subunit of the agency may have little
knowledge about the workings of the other components Or subunits of the parent
agency. Therefore, Congress included a provision in the Ethics in Government Act
authorizing the Director of the Office of Government Ethics to designateé components
of large agencies as "separate agencies" for purposes of the one-year cooling-off
period. If so "compartmentalized“ by such a designation, 2 former off icial from one
subunit of 2 parent agency could represent someone in another subunit in the first

year after leaving government.

Presidential appointees should check with their designated agency ethics official
to determine whether their department or agency has been compartmentalized by the
Office of Government Ethics and whether they may nevertheless be subject to
restrictions by virtue of the position they hold. For example, a former senior official
may not take advantage of compartmentalization if his or her service in the parent

agency involved supervision of the separately designated subunit.
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